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Abstract:  

The management of local public services has become a central concern for public authorities 
and is often a subject of debate during local elections. When these services are outsourced, third 
parties—such as interest groups, citizens, local authorities, and economic competitors of the 
service provider—may perceive a personal or strategic benefit in challenging the resulting 
public contracts. While some studies have explored how the risk of third-party opportunism 
influences contract rigidity, no research has empirically examined how such opportunism 
manifests or how frequently it occurs. This study fills this gap by analyzing 1,690 first-instance 
administrative litigation cases from 2005 to 2023, related to the management of drinking water 
and sanitation services in France. Using logistic regressions, the study examines how and when 
third-party opportunism is most likely to occur. The results reveal that, although economic 
competitors excluded from tender processes are the most likely to initiate legal actions, interest 
groups exhibit the highest levels of opportunism, challenging decisions on tendering, contract 
governance and water tariffs. These findings offer new insights into the dynamics of litigation 
in public-private partnerships and the strategic behavior of actors, highlighting the need to 
account for third-party opportunism in the design and governance of future contracts. 
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1. INTRODUCTION 

Local public services are fundamental to societal well-being and economic stability, making 

them highly scrutinized and subject to contestation. When agents “with incompatible goals seek 

to impose their preferences on others”, conflicts emerge and can pose enduring challenges for 

local authorities responsible for the service delivery (Heidbreder et al. 2011; Nelson and 

Nollenberger 2011, p.700; Svara 1990). They may manifest through informal channels, such as 

media campaigns, or through formal mechanisms, including administrative litigation, 

regardless of whether the services are provided directly by the public sector or through public-

private partnerships. 

While conflict may be a constructive element of democratic governance and “a vital dimension 

of public life” (Hoggett, 2006, p.179), it can also be instrumentalized to advance the private 

interests of the actors involved. A growing body of literature highlights the distinctive role 

played by third-party challengers in shaping public contracts (Beuve, Moszoro, et Saussier 

2019; Beuve, Moszoro, et Spiller 2023; Moszoro, Spiller, et Stolorz 2016). Third-party 

challengers are understood as “outsiders who try to create conflict between parties who have 

reached an agreement” (Spiller and Moszoro 2014, p.6). In local public services, they may 

include political opponents, interest groups, unsuccessful bidders in public procurement, local 

authorities, or even state representatives. Rather than solely evaluating success (e.g., assessing 

the efficiency of public spending), third parties often focus on identifying failures (e.g., 

gathering information to challenge a project) and contractual loopholes to intensify conflicts. 

In doing so, they may intensify conflicts with the aim of extracting political, reputational, or 

economic gains.  

Spiller (2009) argues that such behaviors are often opportunistic, as actors strategically exploit 

contracts for personal or political advantage. This aligns with the concept of opportunism rooted 

in transaction cost economics, which Williamson defines as a behavior seeking to maximize 

self-interest with guile (Williamson, 1979). The risk of opportunistic behavior arises when these 

third parties act in ways that prioritize personal or group interests at the expense of public 

welfare. For example, political opponents may exploit contract renegotiations for electoral 

advantage, while contractors may engage in rent-seeking behavior at the expense of service 

quality and efficiency.  
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Third-party opportunism influences contract design, as both parties favor rigid frameworks to 

safeguard their interests, often externalizing the inefficiencies of such inflexibility onto the 

public (Moszoro et Spiller 2018). While contract rigidity has been empirically studied (Beuve, 

Moszoro, et Saussier 2019; Beuve, Moszoro, et Spiller 2023; Moszoro, Spiller, et Stolorz 2016), 

the frequency and manifestation of third-party remain unexplored. 

This paper examines third-party litigation involving public contracts in the French water sector 

and aims at assessing potential opportunistic behaviors and identifying conditions that foster 

such cases. We analyze a comprehensive and unique dataset of 1,690 judicial cases spanning 

from 2005 to 2023, including detailed information on challengers, defendants, litigation 

motives, and other relevant factors. We hypothesize that court rulings provide insight into 

complaint legitimacy, as opportunistic ones are more likely to be dismissed. By exploring 

judicial cases, we hope to understand the conflictual dynamics of policy implementation, 

especially regarding public service outsourcing (Rossi, 2023). 

Our findings indicate that economic competitors are the primary initiators of legal actions 

against public authorities, mainly challenging procurement decisions. Courts frequently rule in 

their favor, suggesting these cases are based on strong legal foundations. In contrast, interest 

groups, despite their high litigation activity, are more likely to file opportunistic claims, which 

courts often dismiss. Their focus on tendering processes and contractual governance structures 

suggests an intent to delay outsourcing rather than address substantive issues.  

To our knowledge, this is the first study to empirically document third-party opportunism, 

providing a classification based on different types of third parties and exploring the strategies 

used to contest water contract governance. The paper also discusses implications for improving 

service delivery and offers managerial insights.  

The paper is structured as follows. In section 2, we present the related literature and the 

theoretical framework. Section 3 presents the institutional context of water service delivery in 

France, offers a definition of the third parties operating within this sector and explores the 

incentives for them to engage in legal conflicts. Section 4 presents the methodology and the 

setting of our research. In section 5, we present the results of our tests, and we discuss them in 

Section 6. Our conclusions follow on from this. 
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2. LITERATURE REVIEW  

Building on the longstanding debate in public management over whether managing in the public 

sector is fundamentally different from managing in the private sector (Perry & Rainey, 1988; 

Ring & Perry, 1985), recent research has increasingly focused on the “productivity of 

government activities, using economic market or market-like strategies, enhancing attention to 

citizens as service recipients” (Rainey, 2003). In this context, discussions have predominantly 

centered on the relationship between public authorities and their private partners, often 

conceptualizing citizens as passive actors in these contractual arrangements (Osborne, 2000; 

Osborne et al., 2015; Rossi & Tuurnas, 2021). However, drawing on the notion of public 

scrutiny, a growing body of literature now positions stakeholders not merely as service 

recipients, but as proactive participants in co-creation processes for local service delivery. This 

shift brings renewed attention to the conflicts that can emerge during negotiations over the 

design and implementation of public services (Palumbo & Manesh, 2023; Skålén et al., 2024). 

2.1. Public Contract Efficiency  

Several theoretical models developed in the 1970s and 1980s examined contracts as 

coordination mechanisms between agents. Agency theory, for instance, addressed information 

asymmetries between actors, providing a rigorous framework for analyzing and mitigation 

adverse selection and moral hazard (Akerlof, 1970; Laffont & Martimort, 2002). Its application 

to public procurement proved quickly useful (Laffont & Tirole, 1993). However, this approach 

fails to account for some aspects specific to public procurement: it does not consider the 

permeability of public contracts. It has also intensified economists' focus on contract awarding 

and the tendering phase (e.g., the actor selection methods and incentive mechanisms in 

contracts), at the expense of the contract execution phase, which involves numerous 

renegotiations and contract challenges (Beuve et al., 2023). 

Transaction cost theory (Williamson, 1971, 1975) has, for its part, shifted economists' focus to 

the contract execution phase. It assumes that economic agents operate with bounded rationality 

in an uncertain environment, where opportunistic behavior may arise, especially in long-term 

incomplete public contracts (Guasch, 2004; Guasch et al., 2008; Estache & Saussier, 2014; 

Iossa & Saussier, 2018; Beuve & Saussier, 2021). However, this theoretical framework also 

does not distinguish public from private contracts. Consequently, while these theories provide 

useful insights into contract design and execution, they fail to fully account for the role of 
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external actors who may influence contract performance, let alone, public contract 

performance.  

Similarly, public administration literature has for long conceptualized public service delivery 

as a service performed by public professionals, with the service users occupying a largely 

passive role in the process, whether framed as “clients” or “customers” (Osborne et al., 2015). 

This reinforces a top-down perspective on public service management (Powell et al., 2010; 

Singh & Prakash, 2010). Most studies in economics and public management examine the 

formation and success of public-private partnerships through a dyadic lens, primarily focusing 

on the relationship between public authorities and private actors. In these frameworks, service 

users are often portrayed as passive recipients of externalities resulting from the partnership. 

2.2. Local Service Performance and the Permeability of Public Contracts  

Yet, Ring and Perry (1985) emphasized that public sector could not apply private sector models 

of strategic management given its “openness” to the external environment. While Meier & 

O’Toole (2011) simply define publicness of a public contract as the fact that it has a public 

purpose, Ring and Perry emphasize the role played by the media, and the greater attention 

toward governments from the public compared to the private sector (Ring & Perry, 1985). 

Similarly, Kelleher and Yackee (2009) argue that public contract decisions are shaped by 

electoral concerns, public opinion, and stakeholder pressure. 

This characteristic is reinforced for local public service delivery, where service users are key 

agents in the process of value creation. In this regard, the concept of governance has garnered 

substantial attention in the public service literature, particularly for its emphasis on collective 

decision-making processes in the delivery of public services (Wang & Ran, 2023). Within this 

paradigm, value co-production has emerged as a critical concept. It is defined as “regular, long-

term relationships between professionalized service providers… and service users or other 

members of the community, where all parties make substantial resource contributions” 

(Bovaird 2007, p.847) and is now central to understanding the performance of local public 

services. 

More generally, this characteristic of public contracts is due to the need for transparency and 

public accountability in democratic countries (Eckersley et al., 2024; Mayston, 1993; Mulgan, 

2000). Public contracts are thus subject to scrutiny and can be challenged at court by third 
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parties seeking fairness and welfare (McCubbins et al., 1989; McCubbins & Schwartz, 1984). 

In fact, research in public management highlight the active role of stakeholders’ engagement in 

shaping service performance. Schafer and Zhang (2016) show that stakeholders involvement 

improves local contracting outcomes, aligning with Boyer (2019), who emphasizes interactive 

citizen engagement in holding private providers accountable. In fact, public contracts are so 

embedded in the political environment that even secondary stakeholders – namely stakeholder 

who “lack formal contractual ties or direct legal authority” (Eesley and Lenox, 2006, p.765) – 

can influence organizational actions and decisions, including the “make-or-buy” question or 

the selection of a concessionaire (Brown et al., 2006; D’Amore et al., 2021). This suggests that 

beyond the traditional transactional and bidimensional view of contracting, the external 

environment emerges as a key element in the study of public contract performance. 

2.3. The risk of Third-Party Opportunism for Public Contract Management 

Nonetheless, external interventions in public service delivery do not necessarily aim at 

improving public value. As Hoggett argues, public organizations are inherently embedded in 

conflictual dynamics due to their fundamental role that is « to deal with the projections of its 

citizen » (2006, p.176). These conflicts may reflect broader social tensions or be motivated by 

self-interest.  

This article relies on the theoretical model on third-party opportunism, developed by Moszoro 

and Spiller, who identify third-party challengers as actors tacitly involved in the contractual 

relationship but not formally (Moszoro & Spiller, 2018). The theoretical foundations of third-

party opportunism lie in transaction cost economics, which assumes that economic actors may 

behave opportunistically—defined by Williamson (1999) as the pursuit of self-interest with 

guile. This perspective has proven influential in explaining behavior under conditions of 

bounded rationality, uncertainty, and informational asymmetries. 

The risk of potential third-party opportunism at the beginning of a public procurement project 

forces public agents to introduce greater specificity and rigidity into the contract to mitigate 

political exposure and opportunistic challenges. However, rigidity and specificity are frequently 

perceived by private contractors as generating high transaction and implementation costs, 

which in turn translate into higher final prices—costs ultimately borne by citizens as end-users. 

Seeing this, third parties strategically evaluate the advantages of contesting contractual terms, 

particularly when procedural or substantive weaknesses are identified, and may decide to 
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challenge such project. They may then decide to challenge the legitimacy of the transaction 

either informally through media campaigns or formally via legal action, thus imposing other 

significant costs for the legal authorities. These challenges often aim at exploiting contractual 

loopholes for personal gain, either political or economic (Spiller, 2009).  

Building on this framework, empirical research has explored the relationship between political 

contestability and contract design—specifically, the tendency for more politically contested 

environments to be associated with greater contract rigidity or, conversely, reduced contractual 

flexibility (Beuve et al., 2019, 2023). These studies use electoral data as a proxy for political 

contestability. However, existing work has largely focused on the level of contestation within 

public administrations, rather than examining the opportunistic actions of third parties 

themselves. 

Following this theoretical framework, our research investigates the strategies employed by third 

parties when challenging public contracts, focusing on actors whose interests may diverge from 

those of public authorities and their private partners. In doing so, we question the often implicit 

assumption in the co-creation literature that collaborative mechanisms can fully align 

organizational interests to generate public value (Kitchener et al., 2023; Osborne, 2000; 

Roehrich & Kivleniece, 2022). Rather than viewing legal challenges merely as barriers to 

effective service delivery, we reinterpret them as strategic instruments that may be used by 

actors to advance self-interested objectives. This perspective contributes to a more critical 

understanding of public contract management by highlighting the tensions, conflicts, and 

transaction costs that can emerge when public services are managed by a private actor. 

3. EMPIRICAL STRATEGY 

3.1. Institutional Framework: The French Drinking Water Service Delivery and Sanitation 

Services 

In France, the drinking water and sanitation sectors are structured as local natural monopolies, 

primarily due to their high fixed costs, which represent between 80% and 95% of total service 

provision costs (Guelmamen, 2025). As is the case in many European countries, French 

municipalities retain the legal discretion to organize these services either through direct public 

management or via delegation to private operators. Currently, 68% of drinking water services 

are managed by public entities, while 32% are delegated to private providers. However, private 
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operators serve a disproportionately large segment of the population, accounting for 

approximately 57% of residents (SISPEA, 2023).  

This distribution has remained relatively stable over the past two decades, with the private 

sector experiencing only a modest decline—approximately 3%—in population coverage since 

the 2010s, primarily as a result of remunicipalization initiatives in major urban centers. A 

comparable dynamic is observed in the sanitation sector: although only 25% of sanitation 

services are managed by private entities, they nonetheless serve around 40% of the population. 

As with drinking water services, this distribution has shown little variation over the observation 

period (SISPEA, 2023). 

Municipalities in France may opt to manage drinking water and sanitation services either 

independently or through intermunicipal cooperation structures, which are designed to generate 

economies of scale and enhance service efficiency (Guelmamen, 2025). Over the past few 

decades, the French central government has actively encouraged the transfer of competencies 

from municipalities to intermunicipal entities, notably through successive territorial reforms, 

including the major restructuring introduced in 2015 (Pezon & Petitet, 2004). In this context, 

Guelmamen (2025) reports that the share of intermunicipal structures in the drinking water 

sector increased from 13% to 25% between 2010 and 2018. By 2021, these structures accounted 

for 25% of drinking water service providers, delivering water to 84% of the French population. 

Outsourcing the management of public services frequently provokes public debate. A range of 

third-party actors—including political opponents, civil society organizations, and interest 

groups—actively shape the discourse and oversight surrounding public-private contractual 

arrangements. These actors often assume the role of watchdogs, questioning the legitimacy, 

efficiency, or transparency of service management practices. Their interventions are frequently 

embedded in broader political dynamics, wherein perceived shortcomings in delegated 

management are strategically leveraged to influence public opinion or gain political advantage 

(Beuve et al., 2019). 

Debates concerning the relative efficiency of public versus private management remain 

particularly salient, especially in light of steadily rising water prices. Notably, there is limited 

empirical evidence to suggest that contract renewals exert any downward pressure on prices 

(Mayol and Saussier 2021). As a result, a growing number of municipalities—often under 

pressure from consumer advocacy groups, environmental movements, or political parties—
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have opted to remunicipalize their drinking water services (Bel, 2020; Hall et al., 2013; Hefetz 

& Warner, 2004). These decisions are typically justified by concerns over escalating tariffs and 

a perceived lack of public control over strategic investment decisions made by private 

operators.  

3.2. The French Drinking Water and Sanitation Services: The Key Third Parties 

In these sectors, third parties may encompass regulatory agencies, economic competitors, civil 

society organizations, and other local public authorities. They often drive the debate on the 

organization of water services or their efficiency. 

Regulatory agencies are responsible for ensuring compliance with water service contracts and 

the regulatory frameworks governing them. In France, Préfets oversee this process through 

formal mechanisms, such as approving new contracts or requiring contract renegotiations when 

deviations occur, thereby limiting the flexibility of informal adjustments.  

To recall, the decision to outsource water services is made through periodic calls for tenders, 

allowing municipalities to select private providers. Once awarded, the chosen private provider 

enjoys a local monopoly for the duration of the contract, which is on average approximatively 

12 years (SISPEA, 2023). At the end of each contract period, a mandatory re-competition 

occurs, offering the possibility of renewing the current operator or replacing them with a more 

efficient competitor (Chong, Saussier, and Silverman 2015). This periodic auction process is 

designed to improve contractual performance but must be subject to public scrutiny so as to 

avoid corruption and graft. Similarly, auditors and oversight bodies monitor the execution of 

water service contracts to promote transparency, efficiency, and accountability. Their 

evaluations can lead to public disclosures of mismanagement or inefficiencies, influencing 

future contracting and management practices. 

Economic competitors to the private sector contractors involved in water service delivery retain 

the right to challenge the selection process or contest the validity of awarded contracts. In 

France, the market for water service concessions is highly concentrated, with three major 

private companies dominating the sector and controlling the majority of long-term service 

contracts (Office Français de la Biodiversité, 2023). Conversely, in the procurement market for 

water-related works and services, public authorities may retain direct control over service 

provision while outsourcing specific tasks to a diverse range of smaller private firms. In both 
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concession and procurement cases, economic competitors are differentiated based on whether 

they actively participated in the bidding process. Bidders who submitted proposals typically 

have stronger legal standing to contest procurement outcomes, while non-bidders face more 

stringent criteria to establish their active role in legal disputes. 

Civil society, including individuals and associations, plays a proactive role in advocating for 

transparency and accountability in water service management. By mobilizing public opinion, 

pursuing legal action, and engaging in lobbying, the latter seek to influence how contracts are 

awarded, monitored, and managed (Spiller & Liao, 2008). Recently, Ruiz Díaz (2019) 

demonstrated that interest groups’ actions regarding public contracts significantly impact public 

authorities, as they can deter or reinforce the latter’s opportunistic behavior toward private 

partners in pursuit of electoral gains. 

Finally, other local government entities may also exert influence on water service delivery, 

contributing to the complexity of managing these essential public services. When technical 

problem solving are not enough to make a rational choice, politically grounded decisions may 

take over, often leading to political dissensus, especially in intermunicipal networks (Haveri, 

2006). 

3.3. Incentives to Initiate a Lawsuit Against a Public Contract 

For third parties, the decision to litigate can be analyzed considering the costs and benefits 

associated with such action. A rational plaintiff chooses to sue if the expected utility of litigation 

exceeds that of alternative actions, such as settlement or inaction. 

The expected utility (EU) of filing a lawsuit can be simply expressed as: 

EU = p	*	(A − C)	+	(1 − p)	*	( − C) − O	+	SB  

Where p is the probability of success, A the compensation expected if the plaintiff prevails, C, 

the expenses incurred during litigation, O the opportunity cost (i.e., the value of the best 

alternative foregone by choosing to litigate), SB the strategic benefits of the case, whatever the 

result. 

The first term of the expected utility represents the expected benefit if the case is won, while 

the second denotes the expected loss if it is lost. The third term accounts for opportunity costs, 
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and the last term reflects the potential benefits of opportunistic litigation for some third parties 

(i.e., when the probability to win is very low). A rational plaintiff decides to sue if EU > 0, 

indicating that the expected utility of litigation outweighs that of not suing.  

In this framework, interest groups have a high probability to litigate opportunistically, as their 

primary objective often extends beyond winning the legal case. They derive strategic benefits, 

such as raising public awareness, delaying projects they oppose, or pressuring policymakers to 

reconsider decisions (de Figueiredo & de Figueiredo, 2002; Spiller & Liao, 2008). Since 

lawyers are not mandatory in administrative law, and interest groups typically have access to 

legal support or advocacy networks, their effective litigation costs are reduced. Additionally, 

their opportunity costs are usually low, as litigations align with their mission-driven focus, 

making even unwinnable cases a viable strategy to achieve broader goals. 

Economic competitors, by contrast, have fewer incentives to sue opportunistically as they must 

weigh potential strategic gains against substantial costs (Marshall et al., 1994). They may 

challenge bidding processes, delay projects, or signal transparency concerns to gain reputational 

leverage. However, they face high litigation costs and the risk of losing favor with public 

authorities, which could harm their chances of winning future contracts. This reputational and 

relational cost moderates their inclination to engage in opportunistic litigations, keeping their 

probability in the medium range.  

Individuals (end-users or consumers) have a moderate probability to sue opportunistically due 

to their reliance on collective action mechanisms, such as class-action lawsuits, which lower 

individual litigation costs. While they also have access to legal aid, their strategic or non-

monetary benefits may be limited compared to interest groups. Lastly, their overall likelihood 

of suing is constrained by typically higher legal costs and opportunity costs relative to the 

potential personal gains, resulting in only moderate incentives to pursue unwinnable actions 

(Lichère & Bell, 2022). 

Public authorities are prone to conflicts, particularly in the management of infrastructure within 

inter-municipal cooperation, where rising agency costs exacerbate tensions (Bel & Gradus, 

2018; Haveri, 2006). These disputes can escalate into politicized conflicts, often played out in 

the press or public debates. However, the likelihood of public authorities filing a complaint 

opportunistically remains low due to the significant legal and opportunity costs involved. 

Litigation not only diverts public funds and administrative resources but also carries 
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reputational risks, as unsuccessful cases can undermine their credibility. Even with institutional 

support and access to public funds, the pressure to justify expenses and deliver visible outcomes 

to stakeholders disincentivizes engagement in legal actions perceived as unlikely to succeed, 

regardless of political or electoral timing.  

Finally, regulatory agencies, such as Préfets, are even less likely to act opportunistically. While 

they are legally obligated to refer potentially unlawful acts to the courts, they derive no direct 

strategic benefit from doing so, as they are prohibited from running for elected office while in 

position. Moreover, initiating legal proceedings entails the use of public funds and 

administrative resources, making litigation a costly endeavor. These agencies frequently 

withdraw complaints during the judicial process once the defendant takes corrective action and 

rectifies the situation. 

We resume the incentives for third parties to sue opportunistically (See Table 1).  

Table 1. Third parties’ probability to challenge opportunistically 

Third Party Motivation to Sue 
(A) 

Legal Cost 
Tolerance (C) 

Opportunity Cost 
Tolerance (O) 

Strategic 
Benefits (SB) 

Probability to Sue 
Opportunistically 
(EU) 

Interest 
Groups 

High (advocacy, 
delaying 
unfavorable 
projects) 

Medium (pro 
bono support, 
network 
funding) 

Low (aligned with 
mission-driven 
focus) 

High (raising 
awareness, 
influencing 
policy) 

High 

Economic 
Competitor
s 

High (market 
share, strategic 
gains) 

High 
(substantial 
resources in 
competitive 
sectors) 

Medium 
(litigation may 
disrupt other 
operations) 

Medium 
(weaken rivals, 
delay projects) 

Medium to High 

Individuals 
(End-
Users) 

Low (individual 
interests, minimal 
benefits) 

Low (high 
personal costs) 

Medium 
(occasional 
collective actions) 

Low (limited 
strategic 
influence) 

Low 

Local 
Authorities 

High (political 
deflection, public 
accountability) 

Low (restricted 
access to public 
funds, budget 
constraints) 

High (must justify 
actions to the 
public) 

Medium 
(political gains, 
public visibility) 

Low 

Regulatory 
agencies 

Medium (No 
individual 
interests but legal 
responsibility) 

High (low legal 
costs) High Low (legal 

responsibility) Low 

 

Drawing from this table, we present our set of research hypotheses:  

H1. Interest groups are more likely to opportunistically challenge public contracts than other 

groups. 
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H2. Economic competitors have a medium-to-high likelihood of challenging public contracts 

opportunistically. 

H3. Individual citizens are unlikely to pursue opportunistic legal challenges. 

H4. Local authorities are unlikely to engage in opportunistic litigation. 

H5. Regulatory authorities have a low propensity to challenge public contracts 

opportunistically. 

The following analysis aims to examine the characteristics of litigation cases initiated by third 

parties. Using a unique dataset, we identify their profiles and assess their likelihood of success, 

which serves as a proxy for distinguishing between opportunistic and legitimate behaviors. We 

hypothesize that interest groups, being the most likely to engage in opportunistic litigation 

cases, should also be the third parties with the lowest probability of success. 

4. DATA AND VARIABLES 

4.1. Data collection 

This study leverages data from legal disputes pertaining to public contracts governed by 

administrative law, spanning from January 1, 2005, and December 31, 2023.1 To construct the 

dataset, we systematically collected the whole universe of legal decisions issued by first-

instance administrative tribunals, pertaining to drinking water and sanitation services. These 

decisions were accessed via Ariane Archives2 at the Conseil d’État (the highest French 

administrative Supreme Court).  

The authors individually reviewed these legal decisions after an initial attempt to automate 

database construction and variable identification using Excel VBA and machine learning 

techniques, including ChatGPT. However, due to inconclusive results, we ultimately relied on 

 
1 The choice of the period is motivated by the availability of comprehensive data and the fact that it is 
sufficiently long for the analysis we intend to conduct. Moreover, the French administrative justice system 
has been systematically digitalizing all its court decisions since 2005 only. 

2 A restricted-access database that compiles rulings from both first- and second-degree administrative 
jurisdictions, only accessible at the Conseil d’Etat. 
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a manually curated dataset.3 This approach allowed us to refine our analysis by focusing 

exclusively on lawsuits filed by third parties. The resulting subset comprises 1,690 cases (see 

Figure 1 for annual distribution). 

Figure 1 : Frequency of challenges per year

 

Source: Calculus of the authors 
 

The empirical strategy adopted in this study focuses exclusively on legal conflicts that were 

formally adjudicated in court. These cases encompass legal disputes that proceeded through 

judicial processes, were settled during litigation, or were withdrawn after being filed. A 

distinguishing feature of the French administrative legal system is that plaintiffs are not required 

to be represented by legal counsel to initiate proceedings. This characteristic makes our dataset 

comparatively broader than those used in empirical studies from jurisdictions where high 

litigation costs and mandatory legal representation serve as barriers to frivolous lawsuits 

(Lumineau & Oxley, 2012; Lumineau & Quélin, 2012). 

However, this focus on adjudicated cases also implies certain limitations. The dataset does not 

account for quasi-legislative and quasi-judicial mechanisms through which third parties attempt 

to influence public decision-making, such as lobbying efforts, public participation in 

policymaking, activism, or alternative dispute resolution mechanisms (Bingham et al., 2005; 

 
3 Rulings from administrative jurisdictions lack any structured format, making it challenging to use ChatGPT 
or machine reading/learning solutions at the time for extracting relevant information effectively. 
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O’Leary & Raines, 2001). Likewise, disputes confined to public debate—through newspaper 

articles or local council meetings—are excluded (Goldsmith & Eggers, 2005). Additionally, 

cases adjudicated in criminal courts are outside the dataset’s scope. 

4.2. Third Parties in the French Water Sector between 2005 and 2023 

A first set of dummy variables identifies the entities contesting public contracts. We categorized 

challengers into six distinct groups.  

First, interest groups encompass organizations defending the interests of their members or the 

collective interests, such as environmental advocacy groups, citizens associations or 

professional federations. They can be defined as formal and permanent organizations, made of 

members (which can be individuals, or companies, thus differentiating them from the following 

categories), seeking to influence public opinion formation or policy implementation, without 

intending to run for elections (Varone & Eichenberger, 2023). 

Second, the state category includes governmental bodies at both the central and decentralized 

levels, typically challenging contracts due to regulatory concerns or compliance issues.  

Third, the individuals group comprises private individuals or small groups of individuals, 

including elected representatives. Elected representatives are treated within this category under 

the assumption that individual challenges can be politically motivated, and it is not possible to 

distinguish them.  

Fourth, the public authority category refers to local governments responsible for service 

delivery to other parts of the population and indirectly involved in disputes concerning 

oversight or governance. This category also includes municipalities that, while opting for 

intermunicipal cooperation to provide water services, challenge decisions made by the 

intermunicipal authority.  

Fifth, competitors to the service provider include losing bidders and entities inferred to be 

competitors based on contextual evidence. For example, local companies contesting a contract 

are classified as competitors, when they attempt to position themselves as alternatives to the 

current provider.  
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Finally, the Other residual category captures challengers that do not fit within the other 

classifications, ensuring outliers are accounted for.  

The number of challenges per category of challengers is given in Figure 2 as well as their 

probability of success. 

Figure 2 : Number of observations per category of challengers and probability of success 

 

Source: Calculus of the authors. 

We can observe that challenges are more frequently initiated by economic competitors and 

individuals, those two categories of challengers representing more than 80% of the dataset. 

Although the likelihood of success remains low across all categories, interest groups and 

individuals have the lowest success rates, at 3.5% and 8.8%, respectively. This aligns with our 

earlier analysis, as interest groups are the most prone to opportunistic litigation, while 

individuals tend to be politically motivated. Another possible explanation is that third parties 

initiate proceedings for varying motives, some of which may have a lower change of being 

upheld in court. 

4.3. The Diverse Motivations Behind Third-Party Lawsuits 

Figure 3 outlines the motives invoked by third parties, categorized through an in-depth review 

of these cases.  

The first category, “tendering process and organization modes” covers disputes arising during 

procurement. It includes challenges to outsourcing decisions, procedural irregularities before 
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contract signing, and ex post conflicts over contractor selection. While public authorities must 

justify their choice of provider, governance model selection (e.g., direct public management or 

private management) is often less transparent. All concession projects and independent public 

authority establishments require review by the Commission Consultative des Services Publics 

Locaux, but this is only advisory, with the final decision resting with the deliberative assembly 

(Cour des Comptes, 2024). Consequently, third parties have limited influence over insourcing 

or outsourcing decisions but can attempt to interrupt the process by challenging them in court. 

The second category, “service management,” includes disputes related to the operational and 

technical aspects of service delivery. Examples include performance issues such as leaks, 

accidents and day-to-day operational challenges. This category also encompasses requests for 

expertise related to practical or technical failures, and disputes involving coordination between 

public authorities regarding water distribution responsibilities.  

The third category, “contract management” encompasses disputes directly related to contracts 

between public authorities and their economic operators. This category thus includes issues 

involving the interpretation and enforcement of contract terms, contract modifications, and 

cases of contract cancellation or termination, as well as conflicts motivated by 

remunicipalization efforts. It covers both advocacy for contract cancellation and challenges to 

attempted terminations.  

The fourth category, “water tariffs and bills” addresses financial disputes, including billing 

issues, enforcement of payment collection processes, and conflicts over the pricing structure of 

water services. This category also includes disputes related to cost-sharing models between 

public authorities and service providers.  

The final category “Other” includes cases that fall outside the scope of the previously defined 

categories. These may involve issues related to human resources management or access to water 

sources (e.g., disputes over spring access). 

Figure 3 presents the average success rates for legal challenges based on litigation motives, 

indicating that success likelihood depends on the specific grounds invoked. Disputes over the 

tendering process have the highest success rates, while challenges related to water service 

finances show notably lower success rates. 
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Figure 3 : Number of observations per litigation motives and probability of success 

 
Source: Calculus of the authors. 
  

Interestingly, the motivations behind third-party litigations are closely linked to the specific 

third party involved, as illustrated in Figure 4. 

Figure 4: Distribution of Litigation Motives by Third-Party Category 

 
Source: Calculus of the authors. 
 

The chart highlights the significant variety of litigation motives across third-party categories, 

with economic competitors focusing mainly on service management, while the state 

predominantly targets contract management. Meanwhile, interest groups are more concerned 

with the organization of tendering processes. 
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4.4. Third-Party Opportunistic Behaviors and Probability of Success of Lawsuits   

For our empirical strategy, we assume that opportunistic challenges are more likely to be 

overturned by courts. This assumption relies on prior research on courts’ ability to identify and 

dismiss such claims (Coviello et al., 2018; Maser et al., 2012). This premise helps 

differentiating legitimate grievances from opportunistic behavior. 

To further analyze opportunistic challenges, we examine correlations between challenge 

success rates and key variables including the type of third party, the timing, motive as well as 

other control variables. This analysis aims to identify patterns that reveal the strategic 

motivations behind certain challenges, providing a nuanced understanding of how and when 

third-party opportunism is most likely to occur. 

𝑆𝑈𝐶𝐶𝐸𝑆𝑆!"#$ = 	5𝛼%𝑇𝑃% +5𝛽&𝐿𝑖𝑡𝑖𝑔𝑎𝑡𝑖𝑜𝑛𝑀𝑜𝑡𝑖𝑣𝑒𝑠& + 𝛾𝑇𝑟𝑒𝑛𝑑 + 𝑌" + 𝛿# + 𝛾$ + 𝜀
&%

 

Where SUCCESS is a binary variable that takes the value 0 if the challenge i, adjudicated at 

date t by court c with a defendant d is overturned, and 1 otherwise. TP is a series of dummy 

variables identifying the k different third parties involved in the conflicts; Litigation Motives is 

a series of dummy variables identifying the j distinct grounds on which third parties base their 

claims; Y is the year of the adjudication.  

Since our data includes legal decisions from administrative tribunals, we created dummy 

variables to identify tribunal locations and capture institutional dynamics (𝛿#). Our regressions 

also include Year fixed effects and a Trend. Additionally, we control for Defendant type (γd), 

categorizing them into four groups: municipality, intermunicipal cooperation, economic 

operator, and other public authority. Since public authorities can manage services locally or 

through intermunicipal structures, “municipality” covers independently managed services, 

while “inter” refers to intermunicipal management. “Economic operator” includes private 

operators, which, though rarely challenged, may face litigation over issues like water leaks or 

illegal supply cuts. “Other public authority” covers intermediary and national government 

levels, such as departmental or state authorities, which often oversee wastewater management 

in rural areas. 

When SUCCESS equals 1, it indicates that the court accepted the request, resulting in outcomes 

such as monetary compensation, annulment, interruption, termination, or suspension of an 



 20 

administrative act (e.g., procurement or contract), agreement approval, expert assessments, or 

contract interpretations. Conversely, when SUCCESS equals 0, it includes cases where the 

court rejected the claim, or the challenger withdrew during the judicial process. 

Figure 5 presents annual success rate across the dataset, which decreases through time, but has 

an overall average of 11.4%. 

 
Figure 5: Rate of suing success per year 

 

Source: Calculus of the authors. 

The following table presents the descriptive statistics of the variables we use in our empirical 

analysis. 
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Table 2. Descriptive Statistics 

 
Source: Calculus of the authors. 

5. RESULTS 

Table 3 presents the results of our estimates looking at the likelihood of a challenge success. 

Table 3. Likelihood of a challenge success 

 
Heteroskedasticity-robust standard errors are reported in parenthesis. In our regressions, the State serves as the reference 

category for third parties, while Service Management is used as the reference category for litigation motives. *denotes 

significance at 10%, * significance at 5%, and *** significance at 1\%. 

 
Source: Calculus of the authors. 
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The results support the initial hypothesis regarding third-party opportunism as outlined in Table 

1, confirming that third parties exhibit varying propensities for opportunistic litigation. The 

regression analysis reveals that interest groups are significantly more likely to litigate without 

strong legal grounds, as reflected in their lower success rates compared to the reference category 

(the State). This outcome aligns with expectations, reinforcing the idea that interest groups often 

use litigation strategically to influence policy or delay projects, rather than address contractual 

failures.  

The data also reveals that individuals (end-users) share some traits with interest groups, 

exhibiting lower success rates, albeit not as pronounced. This finding suggests a moderate level 

of opportunism, likely driven by collective actions or advocacy rather than direct financial 

incentives. 

Conversely, economic competitors and public authorities display higher success rates compared 

to interest groups and individuals, suggesting that their challenges are more frequently 

grounded in substantive legal concerns. This distinction underlines the dual nature of third-

party challenges: while some seek to correct procedural irregularities, others, particularly 

interest groups, appear to use litigation strategically. 

The negative trend in Table 3, consistent across specifications, reflects the declining probability 

of litigation success over time, as illustrated by Figure 5. This suggests increased judicial 

scrutiny and a possible institutional learning effect, as courts become more adept at dismissing 

opportunistic claims, particularly from interest groups. This trend may also indicate a deterrent 

effect, discouraging weaker cases, and could reflect evolving policies and regulations that have 

strengthened over time. This trend underscores the dynamic nature of legal contestation in 

public contract governance, where both third-party strategies and judicial responses adapt. This 

pattern reinforces the importance of monitoring legal frameworks to ensure they continue to 

balance public accountability with the need to protect public contracts from excessive or 

opportunistic litigation. 

To better understand how each variable influences success probability, we compute Average 

Marginal Effects (AMEs).4 Figure 6, based on our most comprehensive specification 

 
4 Table 3 presents the results from logistic regression models, estimating the log-odds of a successful legal 
challenge rather than the direct probabilities. Since the logit model is non-linear, coefficient magnitudes and 
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(SUCCESS (6)), examines the impact of third-party involvement on litigation outcomes. 

Marginal effect analysis reinforces previous findings, showing that interest groups are 

significantly more likely to initiate opportunistic challenges. Their probability of failure 

exceeds 16% on average compared to cases where the State is the initiating party (the reference 

group). Individuals also exhibit a higher probability of failure, confirming earlier results. This 

pattern holds even after controlling for key variables such as lawsuit grounds, defendant type, 

year, overseeing court, and claim nature. Additionally, individuals significantly reduce the 

probability of litigation success, highlighting their tendency for opportunistic behavior. In 

contrast, other third parties show neutral marginal effects, suggesting their claims are more 

legally grounded. 

Figure 6: Marginal effects of third parties involved in conflicts on the probability of success 

 
Source: Calculus of the authors. 
 

In summary, the results confirm that interest groups are the most prone to opportunistic 

litigation, using legal avenues for strategic goals rather than addressing genuine contractual 

issues. In contrast, economic competitors file challenges with stronger legal merits, leading to 

 
directions do not directly reflect effects on success probability. The impact of each variable depends on all 
covariates and the baseline probability, making direct interpretation misleading. AMEs convert log-odds changes 
into probability changes, averaging these effects across all observations. This approach provides a clearer, more 
interpretable assessment of how each independent variable influences litigation success. 
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higher success rates. These findings underscore the complex interaction between legal 

frameworks, public accountability, and strategic behaviors in public contract governance. 

These results may also challenge the assumption made by Moszoro and Spiller (2012) 

according to which self-interest is inherently in opposition with public interest.  

While third-party oversight enhances transparency and accountability, the prevalence of 

opportunistic challenges—especially from interest groups—can create inefficiencies and raise 

transaction costs in public-private partnerships. Policymakers should consider safeguards that 

balance the benefits of third-party scrutiny with the need to limit frivolous or strategically 

driven litigation. 

6. DISCUSSION 

This study provides the first empirical analysis of third-party characteristics, motivations, and 

litigation strategies. While previous research has examined the consequences of third-party 

opportunism—such as inefficiencies in public contracts (Moszoro & Spiller, 2019) and the 

relationship between political contestability, contract rigidity, and renegotiation (Beuve et al., 

2019, 2023) – empirical investigation into third-party behaviors has been lacking. 

The study aimed to investigate the strategies employed by third parties when challenging public 

contracts, focusing on actors whose interests may diverge from those of public authorities and 

their private partners. The findings reveal a dual reality: while economic competitors often raise 

valid claims on procedural irregularities or abuses of power, interest groups and individuals 

frequently engage in opportunistic litigations. These results validate our first hypothesis but 

refute our second and third hypotheses. This result is particularly unexpected for economic 

competitors, who, as suggested by Table 1, appear prone to opportunistic behavior; yet, the 

analysis reveals that their claims are generally well-founded. In contrast, the findings on interest 

groups and individuals were expected and align with the empirical work of Sanda et al. (2022), 

who identify self-interest as a key driver of stakeholder opportunism in PPPs.  

This study deepens the discussion by clearly distinguishing between opportunistic and 

legitimate challenges. Interest groups are the most prone to strategic litigation, often seeking 

non-monetary benefits, whereas economic competitors base their claims on stronger legal 

grounds. These results align with Yang and Callahan (2007) on the importance of community 

groups in local governance. Our findings reveal that approximatively 25% of legal challenges 
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from interest groups concern public contract management, particularly the tendering process 

and governance structure. This supports Boyer, Rogers, and Van Slyke (2018), who emphasize 

the benefits of early stakeholder involvement in project development and contract 

implementation.  

The absence of successful claims from interest groups suggests their challenges are often self-

serving rather than responses to genuine governance failures—failures that might have been 

mitigated through earlier stakeholder engagement. Aligning with Moszoro and Spiller (2012; 

2018) who see third-party opportunism as a potential threat, our results suggest that interest 

groups engage more in nuisance litigation strategies than substantive threats to public contracts 

(Kirat & Marty, 2017). This dynamic calls into question the sufficiency of transparency as a 

mechanism for ensuring accountability, echoing Etzioni's (2014) critique of transparency as an 

inadequate substitute for substantive regulation. Rather than promoting public interest, third-

party oversight may, in some cases, advance narrow personal or group agendas. 

However, while our results align with the theoretical framework of Spiller and Moszoro, we 

challenge their traditional classification of third-party actors. This framework groups political 

opponents, contractor competitors, and interest groups under the broad label of “third parties” 

category, contrasting them with voters, the state, and courts, classified as the “public at large” 

(Spiller & Moszoro, 2012). However, our analysis shows that interest groups and voters (end-

users) exhibit greater similarities in how they engage with public contract governance compared 

to political opponents and economic competitors. This distinction calls for a reassessment of 

stakeholder interactions in public-private partnerships, where governance remains highly 

exposed to external pressures.  

Given that the theory on third-party opportunism is rooted in transaction cost theory, it assumes 

is that economic agents may adopt behaviors seeking to maximize self-interest to the expense 

of public interest (Williamson, 1999). However, by framing opportunism strictly in terms of 

self-interest in opposition to the public interest, this theoretical lens may oversimplify the 

complexity of third-party behavior in public service delivery. In particular, it offers a limited 

account of public accountability dynamics, as it neglects the nuanced ways in which third 

parties may simultaneously pursue self-interest while preventing procedural defects or even 

corruption. 
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These insights also contribute to broader debates in public administration about balancing 

efficiency with stakeholder engagement and transparency (Douglas & Meijer, 2016; König et 

al., 2024). Although interest group litigation is frequently dismissed, their persistent 

involvement highlights tensions between democratic participation and administrative 

efficiency. These tensions reflect wider concerns about public value creation and distribution 

in multi-stakeholder partnerships (Krlev, 2023; Roehrich & Kivleniece, 2022). Understanding 

these dynamics is essential for designing resilient public contracts that balance stakeholder 

engagement and contractual efficiency.  

These findings highlight the complex role of service users and the need to rethink the way 

public services are perceived. In this regard, public contracts are not just tools that link the 

public and the private sectors, but they are embedded in a wider political and conflictual 

environment and need to be governed this way. Consequently, these results align with the work 

done by Osborne et al. (2015) and Rossi and Tuurnas (2021) on the need for a holistic approach 

to the study of public contracts. These results also open the discussion in public administration 

literature on how individuals and organizations may and should collaborate and coordinate to 

increase public value.  

Finally, our findings also contribute to the literature public strategic management and on meta-

organizations engaged in addressing “grand challenges” (Andrus et al., 2019; George et al., 

2016). While municipalities often choose to join these meta-organizations to enhance their 

economic performance—and environmental outcomes, particularly through improved pipe 

management and reduced water leakage—negotiations and conflicts within these structures can 

be costly. These disputes generate additional transaction costs, which may result in suboptimal 

organizational arrangements when conflicts arise (Feiock, 2007; Ferraresi et al., 2018; 

Guelmamen, 2025).  

Nonetheless, this study has several limitations. First, it does not account for third-party 

opportunistic challenges that leverage the media to destabilize local authorities, even though 

these tactics are less costly and can reach a wider audience. Second, it overlooks certain 

contextual factors, such as municipal political competition, which is known to influence 

contract rigidity as well as municipal ideology and path dependence (Beuve et al., 2019, 2023; 

Beuve & Le Squeren, 2016). Future research should incorporate these factors into regression 

analyses to better assess their impact on opportunistic challenges. Similarly, it does not control 
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for service performance, including key elements such as the price and quality of drinking water, 

which are critical factors in disputes over service management. 
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