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Abstract:

This article draws on the concepts of “countersititenality” and “saturated phenomena”
developed by phenomenologists to analyse how pedtive processes can fail in
organizations. To make our point, we investigate ¢dase of new transparency requirements
for European investment firms following the implemaion of the Markets in Financial
Instruments Directive (MIFID) in 2007. Using an mtigraphic study conducted in an
investment firm between 2006 and 2009, we show s aaghere implementation of the
normative text is counter-performed, that is, dgetbin a significantly different way from
the intention initially expressed by the regulatdrawing on the work of Jean-Luc Marion,
our analysis reveals three different forms of thenter-intentionality found in performativity
processes. The first reveals itself in the formaldération and is generated by interactions
between the investment firm and its consultantg Jéctond takes the form difappointment
and concerns interactions between the investment &nd local regulators. The third,
resistance,stems from interactions between functions withie firm. This study with its
focus on the concept of counter-intentionality cimittes to the organization studies literature
in two different ways. Firstly, by delineating cdenintentionality using the concept of
saturated phenomena, rather than by straightforwefetence to counter-performativity, it
provides a more detailed understanding of the d¢mmdi for infelicitous performativity.
Secondly, we contend that counter-intentionalityaates understanding of the question of
description (Muniesa, 2014), which has recentlynbg®wn to be crucial for making sense of
performative processes in organizations.

Keywords: Compliance function, counter-intentionality, MiFIperformativity, saturated
phenomena




Reintegrating the question of intention:
Investigating “counter-performativity” and the “pro blem

of description” in the financial industry

Introduction

Over the past ten years interest in the conceedbrmativity has grown in management
and organization studies, renewing the standardroappes to communication and
interactions within organizations (Cooren, 2004pfem and Fairhurst, 2004; Taylor and Van
Every, 2000), conceptions of accounting (Quattr@d)9; Skeerbaek and Tryggestad, 2010),
and the understanding of strategy and decisionimgakractices (Cabantous et al., 2010;
Cabantous and Gond, 2011; Kornberger and Clegd,)2More recently, scholars in the field
of management and organization studies have spaityfiused the performativity concept to
redefine concepts of modularity (D’Adderio and BoK, 2014) and performance (Guérard et
al., 2013), to study routines (D’Adderio, 2008, 2Gind 2014; Wright, 2014), to explore how
performativity sheds light on the way strategy tie=o come into being (see for instance a
forthcoming special issue dbng Range Planningand to understand how words actually do
things in organizational settings (Cooren, 2012tnBon and Cooren, 2004; Vaara et al.,
2010). In social studies of finance, performatisigs been extensively used to make sense of
the role of economics in the construction of corgerary markets (Callon, 1998; MacKenzie,
2003 and 2004; MacKenzie and Millo, 2003).

As already noted by De Goede (2005: 24), althowfopmativity is a core theme of social
studies of finance, “the precise meaning and siamte of financial performativity is under
debate”.Recent bibliometric research on performativity ségdis also frequently unclear
about what performativity means, despite the grgwirierest in the concept in organization

and management studies (Cabantous and Gond, ZGidhg stock of the abundant literature



on performativity, Muniesa (2014) presented foigtidct philosophical problems associated
with the notion. One is the problem of descriptiabhout the kind of thing a description
produces” (2014: 17), and Muniesa underlines tleafopmativity studies struggle with the
problem of description — for the process that catméstatements that describe a reality that
is exterior to them” with “statements that are mnietm instantiate or effect their own
reference” (2014: 18) remains largely unquestiaivuaniesa, 2014). In this article, we intend
to tackle the under-theorization of this relatidpsim order to improve our knowledge of

performative processes in organizations.

Crucial to these processes regarding “the kinchofgt a description produces”, MacKenzie
(2004 and 2006a) depicts counter-performativityrssances where the practical use of an
aspect of economics makes economic processesikessheir depiction. MacKenzie and
Spears (2014) subsequently note that there are machanisms of counter-performativity,
corresponding to the “multiple ways in which thagircal use of a model can undermine its
empirical adequacy” (MacKenzie and Spears, 2014: TBey build a typology of such
mechanisms and identify three forms of counterguerhtivity (“model gaming”, “models
[being] undermined by the effects on the markettfer underlying asset” and “deliberate
counter-performativity”). But broadly speaking, buattempts to understand counter-
performative processes have so far voluntarily dedianalysis of agency through language
(see Didier’s attack in MacKenzie 2006a, focusindinguistic matters). It is true that studies
dealing with performativity in organizations do nshare a similar understanding of the
concept: for instance, the enactment of theorie®rganizational life can be related to
founding works by Callon (1998) and MacKenzie (2806nd 2006b), whereas the
performative power of discourses can be traced bmakmore orthodox reading of speech-act
theories by Austin (1962 and 1970). Yet, as languatd discourse play a pivotal role in the
performative constitution of organizations (Cooret04), they remain crucial to our
understanding of the performative process at waitkimv descriptions in organizations, for
instance when practical uses of a rule make prese$sss like their initial depiction
(D’Adderio, 2008: 784).

In what follows, we suggest that the starting pdartaddressing the issue of description in
relation to performativity should be the questidnlioguistic and discursive agency, using
concepts drawn from the phenomenological traditoch as “intentionality” (Husserl, 1976;

Lévinas, 1983 and 1998) and “saturated phenomdvatign, 2002a, 2002b, 2008). These
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together give rise to the concept of “counter-ititarality”, depicting a specific case of
counter-performativity where the reactive intentiminmarket actors distorts the regulator’'s
initial intention even as, paradoxically, it putisat intention into practice. Drawing on
ethnographic fieldwork conducted in an investmam fwe show how the implementation of
a new transparency regime after the adoption of M@kets in Financial Instruments
Directive (MiFID) in Europe entailed significanttifferent effects from the intention initially

put forward by the regulator. These can be credadtie counter-intentional effects at play.

The rest of this article proceeds as follows. Thset fsection refers to the concepts of
intentionality and saturated phenomena to addresguestion of performativity. The second
section provides contextual elements related tolM#& main objectives, with a specific
focus on its new transparency requirements, and th@y impacted the investment firm
observed. This is followed by a presentation of msearch method in the third section: an
ethnographic study conducted at the time when e transparency regime required by
MiFID was put in place. The fourth section presemis results and identifies three different
instances of saturated phenomena in the conteMiifeiD’s implementation. In the fifth and

final section we discuss our results and our cbation to the literature on performativity.

Conceptual background

Reintegrating the question of intention

Contemporary developments regarding performatiwitye originally fostered by discussions
in the anthropology of science and technology,ofeihg a thread linking Hacking (1983),
Pickering (1995) and Galison (1997) to Callon (19%hd can be traced back to Austin
(1962). Meanwhile, the concept of performativitysh@ecome a topic of interest in a wide
diversity of research fields: cultural studies (B&999 and 2012); gender studies (Barad,
2003 and 2012; Bell, 2008; Butler, 1988, 1997 afd(®2 Dolan, 1993; Haraway, 1991);
cultural geography (Clark et al., 2004; Nash, 20B@se, 1999); cultural economy and
economic sociology (Aspers, 2007; Barry and Sla2é2; Callon, 2010; Esposito, 2013;
Pryke and Du Gay, 2007; Slater, 2002; Svetlova,220Two distinctive outlines of

performative processes are detectable in orgaaizatudies. On the one hand, scholars have



used performativity as a core theme for the emgrdiald of social studies of finance
(MacKenzie and Millo, 2003; Muniesa and Callon, 200in the wake of Callon (1998).
These researchers tend to focus on the way finaieclaniques developed through academic
theories, such as mathematical modelling, haveffacteon reality when they are put into
practice by means of material tools. MacKenzie 620@29), considering that the reference to
Austin could be read as suggesting that the pedbwity of economics was a linguistic
matter, focused on “Barnesian performativity” (wdley “practical use of an aspect of
economics makes economic processes more like themiction by economics”, see
MacKenzie, 2006a: 31) rather than on “Austinianfqenativity”. Yet understandings of
performativity focused on Austinidow to do things with wordd 962) are now being used in
organizational research, for instance in the faflétrategy, where discourses enacting what
they refer to are analysed explicitly from a pamiativity perspective (Cooren, 2004; Cooren
and Fairhurst, 2004; Kornberger and Clegg, 2011). this article, we adopt a
phenomenological perspective and build upon the ebintentions in performative processes

to address the problem of description in organiresti

While Austin (1962 and 1970) emphasised the fgli@bnditions of the performative
utterance, linguistic and discursive acts can tesuhilures because of the contexts in which
they take place; therefore, contexts can have gainmg effect on the power of performative
utterances. As stated earlier, MacKenzie (2004 20@6a) uses the concept of counter-
performativity to address situations in which thagbical use of an aspect of economics
makes economic processes less like their depictitecKenzie and Spears (2014) have
recently extended this definition to identify siioas where such differing processes can
happen. They consider how models “became embeddedrganizational practices” in
investment banking, considering “the interplay kestw the organizationally embedded uses
of [such concepts]’” and their counter-performagiviMacKenzie and Spears, 2014: 4).
Building on these views, and following Cooren (20@ooren and Fairhurst (2004) and
Kornberger and Clegg (2011), we see a need totige#s how normative discourses have an
effect on reality, drawing on the phenomenologitadition in what follows to make this

point.

Derrida, proposing an alternative reading of Adudstimapproach inspired by the
phenomenological tradition, insists on the fact thescription supplements reality, explicitly

referring to writing as opposed to speaking (Dexrit982). Written signs stabilize intentions,
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leaving a trace of an intention even when its agtlaoe gone: “a written sign carries with it a
force that breaks with its context, that is, witte tcollectivity of presences organizing the
moment of its inscription. [...] But the sign possesshe characteristic of being readable
even if the moment of its production is irrevocaldgt and even if | do not know what its
alleged author-scriptor consciously intended to atahe moment he wrote it, i.e. abandoned
it to its essential drift. As far as the internahsotic context is concerned, the force of the
rupture is no less important: by virtue of its edse iterability, a written syntagma can
always be detached from the chain in which it sented or given without causing it to lose
all possibility of functioning, if not all possilty of ‘communicating’, precisely.” (Derrida,
1982: 377).

Here, we see how Derrida moves towards a refinetbnstanding of intentionality, taking
into account the force carried by the written t&itis leads us to understand a normative text
(a regulation or a procedure) as a device carrgmghtention, waiting to be actualized in the

process of its implementation.

Addressing the problem of description through tlomoepts of intentionality and

counter-intentionality

In what follows, we refer to the term ‘intentiortglj used in phenomenology to qualify the
basic feature of the constitutive consciousness$odadational structure of thredgito thought

of as a living act having effect (Husserl, 1950)ecBntly, intentionality has been
supplemented with the concept of ‘counter-interdldy, which identifies the repercussions
triggered by the deployment of intentionality (Marj 2008: 75). Following decisive
advances by Lévinas (1969) on the question of theroMarion has suggested that the other
person, in order “to take the status of a me othan me”, needs “to manifest me in
exercising on me an intentionality as original aeeh(Marion, 2002b: 78). This is radically
evident by reference to the face: “the face [of dkiger] arises — a counter-intentionality that
does not manifest itself in becoming visible butddressing its look to me”. It exposes me
rather than it is exposed to me, immediately gditeyahe perception of my responsibility for
the other. This movement, “going against intentijwand the will, which intentionality does
not succeed in dissimulating, signifies not thecldisure of a given and its reception, but the
exposure of me to the other, prior to every denisi(Lévinas, 1998: 141). Through the



topical example of the other person’s face, Lévirtmghlights the reactive effect of
intentionality, a point discussed at length by Mari

In this article we use the notion of intentionality qualify the underlying purpose of a
performative utterance, keeping in mind that eveugh utterance is an utterance towards
something, with a view to accomplishing somethillgthat respect, counter-intentionality
can only derive from a perceived effect happenieorctively, in reaction to the initial
intentional movement. The felicity and infelicitpreditions of speech-acts and their related
performative or counter-intentional effects museréiore also be understood from the
perspective of their underlying intentions. Perfative utterances are the interface providing
access to the enunciator’s intention, just as thenter-intention could be understood as the
response to this intention by the receiver of theneiation (whatever his ontological status).
Similarly to counter-intentionality in phenomenojo{Marion, 2002a and 2002b), which is
the trace of resistance met @mrcounteredl in the course of an intentional deployment, our
understanding of counter-intentional utterancesligbts adverse effects on the reality they
help to enact. For us, counter-intentionality is thovement in response to an intention in a
performative process; it addresses the ‘call’ fuaaing contained in the normative text. The
guestion of intentionality appears as central idgomativity, to the extent that performative
discourses are setting up a reality that can theredifferent from or aligned with the initial

intention.

Now that we have established the intentional anoth®y-intentional features of performative
utterances, we need a conceptual apparatus totdapt effects. We use the saturated
phenomenon concept developed by Marion: he usetethe“saturated” for phenomena that
distort the categories through which a phenomemaeives its meaning. More precisely,
saturated phenomena overflow the subject, disrgpgtie Kantian categories through which
meaning is assigned to the manifold of intuitios. Marion explains (2008: 34), the saturated
phenomenon “exceeds the categories and the pmscgflunderstanding — it will therefore be
invisable [sic] according to quantity, unbearabbéeading to quality, absolute according to
relation, and incapable of being looked atejgardabld according to modality”. Such
phenomena “[saturate] all meaning and [...], duéhte $aturation, [provoke] an event whose
unpredictability escapes any production or reprtdaot (2008: 80). The counter-
intentionality at work in saturated phenomena €hatthe categories used by the subject to

make sense of reality. According to Marion, “thee€ltharacteristic of the experience of the
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saturated phenomenon [...] is always a contrary eéspee, or rather, one that always
counteracts” (2008: 136). Such counteractions hambeen, and take three different forms:
alteration, disappointment and resistance. Firdterwfacing a saturated phenomenon,
“intentionality is [...] turned back on itself, noriger indicating the signification of a definite
object but the limits of its own aim, disqualifipdecisely by intuitive excess” (2008: 137); it
Is thereforealtered at its core. Second, the saturated phenomenoretsdtpedazzlement”,
which happens as a result of the “fulfilment of #4r@w signification besides that intentionally
aimed at, a sort of displaced fulfilment, at anane$eeable distance from the fulfilment that
intention awaited and foresaw” (2008: 138); it #fere disappointsthe intention initially
expressed. Thirdly, the saturated phenomenon iarapp“by the very perturbation induced
by the reception of its excess [...] the ordeal otess [being] actually attested by the
resistance [...] that it imposes on the one who veseit” (2008: 138); it thereby provides the

trace ofresistance

Table 1. Performative effects and intentionality

Expected effect Differing effect

Counter-performativity

Barnesian ‘Practical use of an aspect of economics makes

Performativity economic processes less like their depiction by
economics’ (MacKenzie, 2006a)

‘Practical use of an aspect of economics makes

economic processes more like their depiction by ‘

economics’ (MacKenzie, 2006a) Counter-performativity comes from the interplay

between the organizationally embedded uses of
models (MacKenzie and Spears, 2014)

¥

Counter-intentionality

exerted by actors

exceedingdltering,

disappointingand ‘Multiple mechanisms
resisting the initial of counter-

depiction offered by the]| performativity’
normative text, and (MacKenzie and Spears
underlined using the 2014)
‘saturated phenomeno
concept




Drawing on these three characteristics, we argaertbrmative texts share the features of a
saturated phenomenon: when being implemented, dbegrate some counter-intentionality,
triggering alteration, disappointmentand resistance displacing the intentionality initially
expressed by their author. To grasp the discuraine linguistic agency that appears in a
performative process, Callon (1998) referred tortbgon of “overflowing” and MacKenzie
(2006a and 2006b) to “counter-performativity”. Wavdur the “saturated phenomenon”
concept and suggest that the features of satupdtedomena can be used as a hermeneutic
device for making sense of what happens when noren&txts are put into practice. We
contend that considering normative texts as sadrahenomena can serve our purpose and
provide a critical reading of the performative powsd such texts. This understanding,
expressed with reference to the concept of countentionality, can make sense of the
problem of description identified by Muniesa (201d@)d explain cases where counter-

performativity is at work.

Using the concept of counter-intentionality, we @3$d the problem of description (Muniesa,

2014) to improve our understanding of performatwe counter-performative processes in

organizations. This leads us to ask the followegearch questions:

- In cases where there is a difference between tieations conveyed in MiFID and their
expression once put into practice, how do coumtgrtional mechanisnactuallywork?

- To what extent does MIFID and its implementatiomstdute an exemplary case of a

saturated phenomenon?

An ethnographic study focusing on the implementatio of a normative text

Context

At the beginning of our inquiry in 2006, Europeamahcial markets were about to witness a
sea change in their organization, resulting fromithplementation of MiFID on 1 November
2007. At the time, MiFID was a new regulatory pagkantended to take market integration
in Europe to the next level by removing the mon@soktill active in some EU member
States, and creating a “market for markets” (Haeticand Riva, 2013: 327). To achieve this,

the directive set new standards and requiremeritsregards to the issue of transparency. In



contemporary financial markets, transparency orcegti quantities and volumes is a
prerequisite for efficient operation of the markgtse European Commission, 2006, “Market
transparency”, art. 17-34, and for a discussionafkte Watch, 2011 and Kinsley, 2009).
MiFID set out two forms of transparency rules: pee transparency rules focusing on the
disclosure of prices and volumes available fronfed#nt execution venues, and post-trade
transparency rules providing information on comgdettransactions. These rules were
extensively discussed during the drafting of theeative at legislative level, but remain one
of the most disputed topics in MiFID, for they death the very core of a financial market’s

activity: the shaping and dissemination of infonmat As MIFID created a favourable

context for new, alternative trading venues, th&uésof transparency became a pivotal
element for market operators and regulators. WhéRlD/came into force in November

2007, it resulted in a complete reconfiguratiorinef market space, with former public actors
(regulated markets) coming under challenge from pewate actors (alternative execution

venues).

Table 2. Changes on French financial markets due tdliFID

Topic Before MiFID After MiFID

Execution Monopoly held by the Competition between the regulated market

venues regulated market (Euronext) (Euronext) and alternative execution venues
As of Registered in

31 December 2010, France (elsewhere in Europe)

i Regulated Markets| 3 (89
Q)I(tee(r:ﬂﬁg\r/]e None on Euronext-related Altgrnative Trading &)
market segments 7 (143)
venues Systems
A number of unregistered hybrid systems and
platforms

Information disseminated b
Transparency | means of a centralized
regime system belonging to
Euronext

/Transparency requirements differ according to th
execution venue’s legal status, the place where t
trade “happens” and the actors involved

> D
(¢

This reconfiguration of markets had three consegenFirst, the same financial instrument
could now be listed on different execution venuésdifferent prices, obliging market
participants to compare prices by aggregating feaged information disseminated across
several venues (regulated markets, alternativeutioecvenues and data providers). Second,
the transposition process took much longer thatmilyi planned: between November 2007
and the end of 2009, the markets witnessed a slovement towards MiFID adoption. This
resulted in teething problems in the early weekshef MiFID era, as local transposition of

European-wide rules was almost impossible in sons¢ances, even though transparency
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remained a critical issue for orderly operatiortred markets. Finally, the institutional setting
itself was very complex: the normative text hadgtothrough several layers of actors (the
Commission and Parliament at European level, natiBarliaments, regulatory agencies and
local market participants at country level) whogéedent interests caused different receptions

for the new requirements.

Data

Our article uses a case-study methodology (Eisethd®89; Feldman, 2000) to analyse the
implementation of MiFID and account for the courtdgentional effects resulting from the
transposition process. Our case focuses on the l@moe department of Global Execution
Services (hereafter GES), a brokerage company.figtasvork is particularly relevant for the
subject of this research, as this compliance dejeant played a pivotal role in the local
implementation of MiFID, offering a clear view dfd successes and failures of the normative
intentions expressed in the regulation. Data wea¢heged over three years, between
September 2006 and October 2009, through a patitipbservation study with one of us
working as a compliance officer. Daily observatioh internal organizational processes
provided a rich collection of data.

During the 3-year period, despite a turbulent cantesulting from the developing financial
crisis, we managed to maintain open access to @aopblved in several different areas of
GES (from commercial roles such as sales, anadygistraders, to support functions such as
middle- and back-office, IT and organization, amoaotpers). Observations and daily
discussions in the trading room were supplemenyeanialysis of internal documents such as
codes of conduct and procedures, and a corpuspob@amately 75,000 emails. Because of
this privileged position in the company’s tradir@gpm, we had access to regular meetings
involving discussions with consultants, represeveat of national and international
regulatory agencies and professional bodies. Betwhkame 2007 and January 2008, we
attended precisely 28 meetings concerning the pamison of MIFID into internal policies
and procedures, and the IT and organizational tstrei@djustments necessary to comply with

the new requirements.
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Table 3. Summary of data gathered

Source of data | Field-level data Firm-level data
Field/entity Brokerage industry Global Execution Services
(period) (2006-2014) (2006-2009)

Annual reports and press Internal documentation: annual reports,
Documentary releases, codes of conduct, | procedures and policies, 75,000 emails, and
research interviews in the press, minutes from internal committees and meetings.

regulatory agencies’ websiteg Full access to the company’s internal archives

Semi-structured | Compliance officers, lobbyists,Compliance officers, sales and traders, top
interviews regulators management (CEQO)

Analysts, back-office employees, compliance
- officers, corporate lawyers, middle and top
management, sales, traders

Informal
interviews

One of us worked as a compliance officer for 6
years, and conducted a participant-observation
study at GES between 2006 and 2009. During this
Observations i period of_ t_ime, we were involved _in the _

transposition of MiFID at GES, with unrestricted
access to draft documentation, and participated in
most of the committees mentioned in the

following section

Analysis of field accounts

Examining the counter-intentional effects of themative text required close observation of
the organizational processes at work during théemiht phases of internal transposition.
Phenomenological inquiry, seeking to explore arah@re phenomena as they unfold, makes
it possible to describe experiences from an indiai@ point of view, entailing proximity to
the phenomenon studied (Smith et al.,, 2009) — in case, the team in charge of
implementing MIFID at GES. Although phenomenologicaorks have inspired
ethnomethodology (Garfinkel, 2011: ix), some resears such as Gill (2014: 13) stress the
differences that can be observed between the twoaphes: “Ethnomethodology examines
how individuals organize and ‘account’ for theireeyday activity (see Gephart, 1978)
whereas phenomenology seeks to examine how peapkrience particular phenomena”.
Phenomenology is thus a further, valuable optiat th appropriate to examine how others
ascribe meaning to, or make sense of, their pdatieexperiences, rather than supplanting
existing qualitative methods (Gill, 2014: 13) sashethnomethodology (Pérezts et al., 2015).
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Reading a phenomenon from the sole perspectiveeopérson who actually experienced it
first-hand in a fully embedded position exposesrédsilting work to biases and the danger of
hagiography. In our case, experiences reported filmenfield surveyed were thoroughly
discussed with the other author to ensure a higvet of reliability. We thus took a similar
approach to D’Adderio and Pollock (2014: 1820) malgsing our data. While the first author
acted as an insider and personally took part irptbeesses described in the next section, the
second author played the role of an outsider tcetpeeriences recounted by the first author:

as such, the second author took the role of th#'sladvocate (Rerup and Feldman, 2011).

Results: intentionality and counter-intentionality at work

In this section, we detail how the effective impttation of MiFID on 1 November 2007
triggered situations where counter-intentionalitgveloped in the forms otlteration,
disappointmenéndresistance While our fieldwork shows how difficult it is fa regulator to
express its intentions sufficiently precisely tosare that market participants comply in a
homogenous way with the same requirements, we gdrsiteations where market operators
had no alternative but to generate counter-inteatioeactions when reading and interpreting
the normative text. In other words, we found tha¢ tack of precision and gaps in the
normative text generate counter-intentional reastiovith market operators playing an active
role in shaping practices that go against the edguik intention. In this section, we describe
such situations where market actors deploy countentional responses to the normative

text.

Alteration

A first form of counter-intention is visible in thateraction between investment firms and
their consultants. As is often the case when a megwlation is issued, market actors sought
advice from consulting firms: not only because e them indirect information on their
competitors, but also because it provided them \ittvay of strengthening their internal
systems while at the same time demonstrating thdlilngness to adapt to the new
environment. At GES, consultants were engageddarioze a MiFID implementation project
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by identifying the activities that would be impattby the directive. A steering committee
was put in place with the task of assigning idesdifissues to dedicated sub-committees
meeting weekly. One of these was a Compliance cdmicomprising the compliance
department from the head office in Paris, and lecahpliance managers from the European
subsidiaries. Between June 2007 and January 20®8weéekly Compliance committee
meetings took place, providing a forum for discugsihe new transparency regime and the

required changes to the organization, the inforomasiystem and related procedures.

At the Compliance Committee’s first meeting, it wasde very clear that updating the
procedures would be a major topic for the teameesrded in the minutes:
“Particular attention will be paid to the draftirapd updating of procedures.
Actions:
- ldentify all procedures impacted by MIFID [...]
- Identify procedures to be updated or written ineortb comply with MiFID
requirements [...]

- Coordinate work on procedures for our subsidiaaies branches [...]”

The team of consultants and GES’ compliance degartitmerefore began drafting a series of
procedures covering transaction reporting issuesodn became evident that MiFID was not
clear enough when read in the light of GES’ panelgaan and multi-local organization. A
series of painstaking technical discussions invigthe consultants and compliance officers
at the head office and European subsidiaries aadches led to a list of possible scenarios
taking into account local translations of MiFID.itially, this document was intended to
provide guidance for other departments of GES:ombf the front office that had to deal with
customer queries related to transaction reportng,also the IT department in charge of

adapting the systems.

The exercise proved difficult: for instance, it wast clear where to “locate” a transaction:
transactions could be located in the country wiGES had a registered office (i.e. a separate
legal entity such as a subsidiary, not a brancii);theey could also be located in the country
where the trader actually took the order beforecgssing it. Another difficulty that soon
appeared in writing the procedure was the specifise of Switzerland: although Swiss
markets are not in the EU, some Swiss instrumemrtsraded on alternative exchanges such

as BATS Chi-X, meaning such transactions could epdbeing reported twice (once in
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Switzerland and once to the competent Europearateg)y which would result in inaccurate

information for market participants.

The consultants tried to help the compliance depamt as much as they could on this point,
clarifying the different options that seemed acablg under the regulation and the
interpretive elements provided by European andl leegulators (which diverged on certain
questions). They thus helped GES arrive at anpre&ation of the normative text, thereby
formalizing the existence of counter-intentionseritg the intention initially expressed in
MiFID. While MIiFID was still being discussed at Eypean and local level, market operators
had to organize and make decisions to adapt tiisiess, and provide their employees with
clear paths for action. This brought out counteéentions, expressing dissimilarities between
the intention of the directive and the way thaemiton was interpreted in the light of the
organizational context. Because the normative ¢exittained principles in need of material
expression, the initial intention formalized by tharopean regulator was somehow altered,
that is, “affected by the rebound off an ungraspaitdjective [...][a]ffected in return by what
it intended” (Marion, 2008: 137). The intentiongpeassed in MiFID were in fact altered in
their very reception by market operators activéhmindustry. This alteration corresponds to
the counter-intentional effect triggered by thaiatiintention, displacing its locus at the time

of interpretation.

Disappointment

A second form of counter-intention can be identifia the interaction between investment
firms and their local regulators. As soon as MiRilas adopted, local regulators discussed
how they would translate this European regulatido their national laws. In most countries,
discussions involving the Parliament, the local Kiagy commission and the local market
regulator led to imperfect transposition of theediive. Some of these institutions were
unwilling to lose their own framework, and begaoltplating’ the initial text: that is, they
decided to transpose the new principles by addiveg new EU rules to their existing
framework rather than replacing their existing subgy the EU rules, at the cost of a loss of
transparency and undue over-regulation (e.g. afhan another EU-related context, Haynes,
2009).
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Deciding where to report completed transactionsnsbecame the subject of discussions
between regulators and participants: in almostyegeuntry, the issue was not fully resolved
long enough before November 2007. The Italian COR$Qblished a legislative decree in
November 2007, while the Spanish CNMV did not mansgpublish its requirements until
July 2008. The Swedish and French regulators phdadiscenarios in October 2007, and even
the UK FSA (now the FCA), usually known for its idpeactions, issued guidance as late as
July 2007. When facing unaddressed situations gésebrby changing market contexts,
market operators would request official advice froneir local regulators, which were
sometimes unwilling to provide it in writing. Oneitten, official advice would formalize an
interpretation of the regulation and some regutateere not eager to take such a step: not
only would it expose them locally, it would alscepent them from keeping a margin of

appreciation for forthcoming enforcement measuremarket incumbents.

Several situations at GES gave rise to discussabtisis kind with the French AMF and the
British FSA. For instance, GES’ compliance departmasked questions such as the

following:

“Please find hereunder a summary of elements weussed. Thank you very

much in advance for confirming my interpretation.

1/ Communication between regulators:

- GES reports its transactions to the AMF. If GESoréptransactions executed
on the French, UK or Italian stock exchanges, thFAransmits the reports
to the British and Italian regulators whenever thegtain a transaction on an
instrument listed on those markets and / or orrunstnts monitored by those
regulators.

- If an investment firm regulated by the FSA has bsgliary in France, this
subsidiary could choose to report all of its tratieams to the AMF, which in
turn will transmit these reports to the FSA.

2/ Case of an investment firm regulated by the FSA:

- An investment firm regulated by the FSA has an gation to report

transactions to the FSA.
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- If such an entity asks GES to report transactiongsobehalf, then GES would
have an obligation to report such transactionsi¢oRSA, not the AMF, using

the formats required by the FSA.”

This message asks a series of questions coverffeyedit scenarios that were not made
explicit in the directive, which simply containgist of principles and format requirements for
the reporting of transactions. When these prinsiplere transposed into local regulations,
some countries decided to adopt a relaxed regieggining less information from investment
firms, whereas others decided to require infornmattbat was not initially mandatory.
Because every investment firm is organized diffdyen for instance, the GES group of
companies comprises several subsidiaries and beaneh it was essential for GES’
compliance department to obtain written confirm@atod its interpretation, so as to make sure
GES as a whole would develop systems appropriatiepboyment of compliant practices.
After a couple of days, the compliance departmeaeived this answer from its local
regulator, the AMF:

“I can confirm your interpretation, the only exdept for case #2 being a UK
branch located in France: in such a case, the breac report all or a portion of
its transactions to the AMF.

For case #1, the competent authority is determimgdules 9 and 10 of the
European regulation => a transaction executed oegalated market does not
necessarily have to be reported to the authoriguleging that market (for
instance, a transaction on EADS executed on EutoAexsterdam should be
reported to the AMF, as Paris is ‘the most pertinerarket with regards to

liquidity”” [NB: an explicit reference to MiFID]

In making such an answer, the local regulator geeerits own interpretation of the
normative text, and because of its regulatory aitghover market operators allows them to
develop practices complying with that interpretati¥et the initial intention of the text may
be disappointed: not because of “a shortfall ofsahification”, but rather because of “the
fulfillment of another signification besides thattentionally aimed at, a sort of displaced
fulfillment” (Marion, 2008: 138). In other wordshe& case for gold-plating, that is the
maintaining by local regulators of layers of rutbat should give way to the new EU rules,

generates a counter-intention that ‘disappoint® turopean regulator’'s initial aim by
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fulfilling another intention. In extending the degtion, the local regulator diverges from the
initial intention enunciated in MiFID.

Resistance

A third form of counter-intention is identified fmo the interactions occurring within GES,
between the functions putting the normative texb ipractice. This study investigates
relations between the compliance department, thdefJartment, and the front office (sales
and commercial functions). With its new requirensefir transaction reporting, MiFID
created a new environment for accessing informatwimereas information on completed
trades used to be available on specific system&g®d by data vending companies such as
Bloomberg or Reuters, the creation of alternatiradihg venues required the ability to
consolidate information on prices prior to theiss#imination. Anticipating such needs, a
consortium of banks decided to create a neutrartieyyg hub (an independent Trade Data
Monitor), which was sold in 2007 to Markit, a compgaspecializing in financial information
services. This new trade reporting system, namedBQvas soon to be adopted by the
industry. Its use proved difficult for investmemtnis, however, as shown in the following

email conversation:

[Question from a UK based trader to the MiFID tregdlcoordinator]

“Trade reports for small cap stocks do not seetvetoeported on BOAT. What is
the universe of stocks covered by BOAT? When | rs®ck on my trading
station and have the ‘Trade Report’ box ticked Inidd get any error messages,
but it is neither reported on BOAT nor the LSE. [...]

[Answer from the trading coordinator, on the Fiesile]

“MIFID requires reporting of shares belonging tbsa published by the European
Committee (CESR List). This list does not contalhstocks, especially small
caps, meaning there is no obligation to trade teppem under MIFID, that is why
BOAT does not publish these transactions, evereisand them”

[Reaction from the UK based trader]
“l reported a transaction in BARC LN (ISIN: GB0O3E®568) today... This is a
FTSE-100 company... 25k sold at 552 at 11:42ish... Mgthshowing on
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Bloomberg BARC XB...[...] | do not see any error messamn the trading
station. Am | doing something wrong?”

From this conversation, we can see how difficuis ifor the trader to access information that
used to be available before the new trade mong®ystem came in. We also see that MiFID,
by not requiring every transaction to be reportgah{e small caps not on the list of ‘liquid
shares’ published by CESR for instance), focusethemmost liquid stocks in order to make
sure that continuous information is available takeaparticipants for these specific stocks.
More specifically, the trader asks why the new eystloes not report transactions on shares
that should in his opinion be reported, as thepmglto the FTSE-100 and hence qualify as
‘big caps’.

[Email from the compliance department to the tramercerned]

We (Compliance / Organization / IT) are due to deaflocument that will give
details on how to trade / transaction report, iteorto explain the different cases
that may arise. Concerning the problems you raisgour emails, please find
hereafter the basic principle that should be foddwin order to comply with the
applicable rules.

1/ BOAT should publish trades made in shares adaitb trading on a regulated
market (RM), but transacted outside a RM or anrradiieve trading system (e.g.
Chi-x). As you say in your first email, it appedinsait BOAT rejects and does not
publish trades in some small caps (e.g. sharesatieatisted on the SETSmm
segment of SETS) or even big caps.

2/ Therefore, as regards the trades in EXPE (GBOBRY48) and BARC
(GB0031348658), it is not normal that BOAT does reyiort these, as they are
clearly shares listed on the LSE (segment SET1grd may be some reasons why
BOAT decided to reject such trades in shares tbappear on the list published
by CESR (which, to the best of my knowledge hasl# in place for a different
purpose). We need to investigate a bit furthemimenstand that.

=> In the meantime, [...] the criterion that should bsed when determining
which trades should be reported is the listinguahsshares on a regulated market,
not whether they are on CESR’s list. I'll checkinihe Legal dept and the IT how
we could either have BOAT accept all of our trasheshares listed on a RM, or

make it possible for you to trade report througbthar channel.”
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In this email describing how the rule should be pub practice, the compliance officer
provides a description intended to clarify the raihel its underlying intention. However, in so
doing, the compliance officer expresses the kindredistance that is at work in the
interpretive process. What transpires from theasibn is a distortion of the intention initially

expressed by the normative text. The interpretiescdptions produced by compliance
officers, providing necessary guidance for markeerators facing regulatory uncertainty,
“never face the danger of being illusory [as] thideal of excess is actually attested by [...]
resistance” (Marion, 2008: 138). In this third siion, the market operator and the
compliance officer are “bedazzled” by their inalyilio make sense of the reporting rule while
using a system developed with the specific purmds®mplying with MiFID. By expressing

their doubts as to what should be done in a dagmmiffthe email exchange), they contribute
to producing a textual exchange showing resistamdke intention initially expressed by the
regulator, and stemming from the apparent misalgmmbetween the text, its difficult

interpretation, and the material setting in which text applies.

Discussion and conclusion

In this article, we have used the concept of catintentionality to depict a specific case of
counter-performativity where the reactive intentminmarket actors distorts the regulator’s
initially expressed intention during the processiroplementation itself. In our case study
focusing on a brokerage company, the signs of ewstintentionality (or en-countering) are

found in the course of MIFID performation, takingde different forms that we distinguish
by reference to the notion of a “saturated phenamér- that is, an event providing “an

excess of intuition over signification” (Marion 28I xxi), which can be identified by

describing cases where an initial intention fackeration, disappointment and resistance
(Marion, 2008). By probing into interactions betwe&ES, the investment firm, and its
consultants, local regulators and internal functjowe have underlined how a normative
initiative at European level is received, and hesvinplementation gives rise to a series of

misalignments.

Description and agency in counter-performative @sses
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Our findings bring a deeper understanding of dpson and its effects in relation to the
question of performativity (Muniesa, 2014). The ctu-intentional mechanisms we reveal
provide an unprecedented characterization of psasesgvolving statements “that are meant
to instantiate or effect their own reference” (Mesa, 2014: 18). Such is the case with
normative texts intended to shape practices: whaeregulatory discourse often assumes that
texts are stand-alone objects, we show that, osdh&ary, normative texts generate counter-
intentional effects precisely at the time of thexpression: that is, when they are put into
practice, using descriptions aimed at easing taesposition of ideas and intentions in a
material setting. Making sense of the enactmera nbrmative text requires a close look at
intentional and counter-intentional processes akwihese results show how actors’ agency
develops practices that comply with the intentimntained in the normative text, while
simultaneously triggering counter-intentional eftethat alter, disappoint and resist the initial

intention.

This study contributes to delineation of a typecofinter-performativity wheragencements
described by the initial intention have to be raaged or even profoundly transformed in
order to become successful (D’Adderio, 2008). Bogdon MacKenzie’'s definition of
counter-performativity (2003 and 2006), and Call@d07) to improve the characterization of
interactions existing between procedures and pmadoces in cases where dissimilarities are
noticed between the initial intention and the sgbhsat production, D’Adderio (2008: 776)
notes: “while full prescription and mere descriptiare always possibilities, most of the time
(and especially in the case of complex organizatioperating in conditions of uncertainty)
there is performativity, implying some kind of dyn& adaptation between model and
reality”. In our article however, counter-intentality uncovers a specific case of infelicity,
diverging from the idea of counter-performativiges as the necessary failed construction of
a material assemblage that would make a bridgadistgrfirmly over the water collapse
(Muniesa, 2014: 11). Our analysis helps to clattiy crucial dynamics that have so far been
overlooked in the performativity debate, by sheddight on the influence of actors’ agencies
in crafting counter-intentions triggered by intems. It is our opinion that two main
directions could now be taken to connect our reswith current research on performativity,

in order to further our understanding of the rdl@agency in counter-performative processes.
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First, further research could focus on the potérstairces of conflict between competing
agencies and intentions in such processes, in die wf D’'Adderio and Pollock (2014).
Their work focuses on performativity and the assmd competition between multiple
theories leading to the emergence of unexpectedegmences: in our case, such struggles
between actors expressing their intention in thdopmative process for deployment of a
normative text appear clearly. As our study shatws,insightful role played by intentions in
performative processes cannot be ignored, and noeafove struggles in relation to intention

and counter-intention are promising areas for itovestigation.

Second, our research echoes recent studies undgrline relevance of the concept of
performativity for critical management studies,liogl for critical researchers to stimulate the
performative effects of language in order to indus@emental, rather than radical, changes
in managerial behaviour (Wickert and Schaeffer, J0Drawing on a similar “critical
performative stance”, other scholars have recdntilighted the challenges that academics
face in performing the model of worker cooperativ®s cognitively embedding actors
through teaching (Leca et al., 2014). While thesielas certainly improve the potential for
critical management studies to concretely influen@nagerial activities, they overlook the
concept of intention when dealing with performdtivin addition, as described by Muniesa
(2014), all the research dealing with critical pemiativity shares the same distance from
performativity. Our approach to performativity, aontrast, provides a promising way to
bridge the gap between traditional approaches ¢ontttion of performativity and critical
readings of performativity. Scholars have showrt tremsforming management practices is a
constant struggle, and that the difficulties of iaeing even small changes should not be
underestimated (King and Learmonth, 2015). Ourstiny focusing solely on situations
involving regulatory transposition processes, piesi an insight into organizational
performativity while at the same time making itari¢hat it should not be possible to leave
intentions out of the debate — a situation thatun opinion has prevailed for too long in the
performativity studies produced in organizationottye More specifically, by documenting
how counter-intentional mechanismaffectively work, we provide a more detailed
understanding of the ‘engines’ (Leca et al., 20dktjuired to implement the endeavours of

critical management studies.

Making use of contemporary phenomenology in orgdiua theory
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In this paper, we have drawn on Jean-Luc Mariohsnomenological approach, through the
use of the “saturated phenomenon” concept. Mariost tleveloped this concept with
reference to specific phenomena (such as the eWenigol, the flesh or the icon; see Marion,
2002a), but his recent texts underline the fadt $héuration is rather “banal” (Marion, 2008:
119-144), and provides a way to make sense of the basic situations we encounter in our
everyday lives. More precisely, the idea of a sdd phenomenon opens up an interesting
path towards situations where we find ourselvesddaeled”, either individually or
collectively, by our inability to attach a signiditon to a perception. Importing this idea into
the field of organization theory contributes a neay to make sense of struggles, misfires,
and inextricable situations that always appear momplex once recounted with their details,

rather than simply using it for the purpose of tingng.

Because phenomenology is first and foremost a ighéiser-based method, it is an interesting
tool for studying organizational settings. We caotehat organization theory would benefit
from a closer reading of contemporary phenomenstsgsuch as Marion: while it is now
quite common for organization theorists to discpssgmatist philosophy (e.g. Bell et al.,
2012; Muniesa and Linhardt, 2011) and pragmatistsiofbgy (e.g. Reinecke, 2010),
phenomenology — which managed to detach itself ftbe old Husserlian tradition of
transcendental idealism — is still imperfectly ursieod and underexplored in organization
theory. Contemporary phenomenology is certainly macessarily about describing
experiences of a powerful and tyrannical subjeat,the distinction between subject and
object has now been fully overcome by philosoptsersh as Marion, who have developed
their theories with a view to making space for ¢jsinand objects. In this respect,
contemporary phenomenology should be seen as trate candidate for discussing STS
and ANT-embedded accounts of organizational phenamand not portrayed as unable to
make sense of symmetrical anthropology (Harman32Qatour, 2014; November et al.,
2010). Recent developments in phenomenologicaldgiioinvolving the decentring of the
subject (e.g. Henry, 2008 and Marion, 2011) disnsissh critiques. The opposite is true:
phenomenology’s proximity to more established tomlsh as organizational ethnography
should provide a setting for organization theorigisengage and discuss seriously with
contemporary phenomenologists. In the end, concepth as ‘saturated phenomena’ can
reintegrate topics such as intentions into matefescriptions, thereby providing a way to
make sense of pragmatist trials of explicitnesslevkeeping in mind a political or ethical

dimension that is not necessarily addressed bytrmtivist accounts of organizational
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phenomena. In this respect, it is our contenticat tinforeseen counter-intentional effects
triggered by the dissemination of intentions pregidis with crucial insights into the nuanced
features of intentionality, especially when lookintp performative processes.
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